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IBM is the largest technology and consulting employer in the world, with over 350,000 

employees serving clients in 175 countries. Today, 47 of the Fortune 50 companies rely on the 

IBM Cloud to run their business and IBM Watson enterprise AI is deployed in more than 20,000 

engagements. IBM is one of the world’s most vital corporate research organizations, with 28 

consecutive years of patent leadership. 

With more than 100 years of commitment in Europe, IBM is one of the largest technology 

employers in the EU and has many cloud data centres, research labs, innovation spaces, centres 

of excellence, etc. spread across Europe. IBM scientists from 50+ nationalities work in Europe 

on cutting-edge research and IBM will build Europe’s first quantum computer in Germany. 

IBM’s expertise is in the intersection of technology and business, providing artificial 

intelligence (AI) and cloud-based solutions that are changing the way the world works. Above 

all, guided by principles for trust and transparency and support for a more inclusive society, 

IBM is committed to being a responsible technology innovator and a force for good in the 

world. For more information, visit www.ibm.com. 
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  INTRODUCTION  
 
The goal of the European Commission’s proposal for an EU “Data Governance Act”(DGA) is 
to foster the availability of data, in particular non-personal data, for (re-)use by increasing 
trust in novel data intermediary services and strengthening data-sharing mechanisms across 
the EU. IBM welcomes this goal as more and better data responsibility will generate more 
trust, which goes hand-in-hand with creating a better culture of data sharing in Europe. 
IBM is committed to trusted data-sharing through its Principles of Trust and Transparency1 
and by championing a high degree of privacy and security standards to cross-border data 
flows.2 With this contribution, IBM would like to share perspectives and recommendations 
to shape a regulatory data governance framework that promotes a legally certain, trusted 
and innovation-friendly data ecosystem for Europe. 
 
 
 

1. ENABLING INTERNATIONAL AND CROSS-BORDER DATA FLOWS  
 
Companies and suppliers operating in Europe’s single market, regardless of their origin, must 
be able to rely on access to the best services available and the ability to move data 
securely across borders to maintain operations, reach customers, and compete. We 
continue to vehemently oppose unjustified data localisation requirements.  
 
It is positive that the European Commission proposal does not include explicit language to 
that effect. We urge the European Commission to continue strengthening its commitments 
to enabling the free flow of data and to continue resisting and pushing back against 
attempts to introduce data localisation measures or requirements, in line with its 
commitments to the WTO rules.  
 
With reference to Article 5(9) the DGA contemplates the need for the European Commission 
to adopt “adequacy decisions”, for example, with respect to intellectual property (IP) 
arrangements of third counties. Lessons learned from the GDPR have shown that the process 
to implement an adequacy decision with a third country can be a lengthy and complex 
process. Therefore, if such a scheme is implemented, we urge the European Commission to 
take into account, for example, long-standing international agreements and treaties 
regarding IP that have brought together a number of like-minded countries - for those 
countries that are signatories to existing international agreements/treaties (such as, WIPO, 

 
1 See IBM’s Think Policy Blog ‘IBM’s Principles of Trust and Transparency’: 
https://www.ibm.com/blogs/policy/trust-principles/.  
2 See IBM’s Think Policy Blog ‘The future of cross-border data flows must include high standards of protection’: 
https://www.ibm.com/blogs/policy/data-flows/.  
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TRIPs and the Berne Convention), we propose that adequate IP arrangements are already in 
place and thus, may not require additional decisions by the European Commission under the 
DGA. This proposal would greatly contribute to more legal certainty and efficiency on cross-
border data flows, which in turn fosters innovation and protects existing and future 
investments.  
 
Against this background, we would welcome more clarity from the European Commission 
regarding data transfers to third countries under the DGA. For example, in cases where a 
third country is not deemed adequate. We would also welcome more information about any 
adequacy decision-making processes e.g., with respect to which third countries will be 
assessed in priority and the timelines/administration involved for the various types of data 
covered by the DGA. These factors are of paramount importance as swift decisions regarding 
adequacy are likely to lead to a competitive advantage. 
 
 

2. MECHANISM FOR THE RE-USE OF PUBLIC SECTOR DATA 
 
We welcome the goal of the DGA to foster the availability of sensitive public sector data for 
re-use. There is immense innovative potential for businesses to re-use such data, e.g. for the 
purposes of training AI, and as such, public sector data sets should also be made available 
for commercial use by commercial entities, in compliance with the conditions for re-use that 
public sector bodies will make available as per the DGA.  
 
Against this background, more clarity is required as to the scope of the categories of sensitive 
public sector data falling under Article 3, particularly when it is commercially sensitive data 
or IP protected data held from a commercial entity by a public body. We stress that within 
the grace period of 12 months (Article 35) legal clarity and certainty for businesses should 
be provided regarding the types of data under the DGA and already contractually existing 
arrangements that will cover such data, before the DGA becomes directly applicable across 
the EU. This is also relevant for so-called “highly” sensitive public sector data, for which the 
DGA foresees rules based on additional Union law.  
 
Moreover, according to Article 5(1) national public sector bodies can decide on the 
conditions to grant or refuse access of public sector data falling under the scope of the DGA. 
While it is foreseen for the European Commission to develop a consistent set of practices for 
public sector bodies to process such requests, based on the input of the European Data 
Innovation Board, this nonetheless raises concerns about a fragmented approach in the EU 
in practice on how such data will be granted for re-use.  
 
In order for companies to efficiently make use of (sensitive) public sector to develop or 
innovate in their solutions and services and due to business requirements/development 
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schedules varying, additional factors that lead to delays in the development of such solutions 
and services risks stifling innovation. Therefore, we urge the European Commission and 
Member States to ensure that the mechanism for requesting the re-use of public sector 
data under the DGA entails processes that are simple, time-efficient, and that much of 
it as possible is pre-defined in the sense that if requests are made to a relevant national 
public sector body, stakeholders know in advance what the Terms of Conditions are. 
Time-consuming investigative work by companies and administrative burdens must be 
avoided. Granting or refusing sensitive public sector data at national level should be done 
within a reasonable time and should not become a bottleneck under the DGA. Furthermore, 
these processes at national level by national authorities should be enabled and supported 
by state-of-the-art digital technologies for the purposes of ensuring that smooth and time-
efficient processes of requesting public sector data under the DGA are in place across the 
EU, thereby directly contributing to the digital transformation of Europe’s public sector.  
 
Within this context and with reference to Article 6, while public sector bodies may be allowed 
to charge for a fee for the re-use of sensitive public sector data, we welcome that these fees 
will have to be non-discriminatory, proportionate and objectively justified and not restrict 
competition. We stress that confidentiality protections should not be undermined, as per the 
DGA, data held by public sector bodies cover commercial confidentiality. Contractual 
arrangements should continue to be preserved.  
 
  
 

3. FRAMEWORK FOR DATA INTERMEDIARIES 
 
More legal clarity is required on the kinds of services that fall in the scope of Article 9. It is 
unclear whether the DGA will only cover new data intermediary services or apply rules to 
already established data-based business models in Europe, that are for instance based on 
contractual arrangements, and thus impose an additional layer of compliance. Recital 22 
provides explanations of the types of services not falling under the DGA; however, a clear set 
of criteria or a clear definition is nonetheless missing. While we are aligned with the DGA’s 
aim to support an emerging offer of data intermediaries for the purposes of increasing trust 
in data sharing in Europe, we also caution against jeopardizing existing models of data 
sharing.  
 
In situations where a data intermediary entity uses technologies by a third-party technology 
provider, it is also not clear whether the technology provider must also notify that 
technology when it enables the data intermediary “through technical or other means” to 
provide its intermediation services (Article 9(1)(a)). As it stands, the language in the text is 
too broad and appears to be inconsistent with Recital 22: in fact, it could include anything 
used by an intermediary to provide its services. We caution against imposing 
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disproportionate and burdensome notification procedures on administrative bodies and 
businesses alike and question the value of notifying all means used by an intermediary to 
deliver its services. Limiting the scope to well-defined services and to lighten the notification 
process may be better suited for the purposes of boosting the uptake of new data 
intermediaries and in line with the objective to increase the use of such services.  
 
 
 

4. FRAMEWORK FOR DATA ALTRUISM  
 
We support the data altruism mechanism as it can be an effective way to spur R&D in various 
industry sectors, particularly in the healthcare sector. We stress that data altruism 
mechanisms must be able to serve all stakeholders (e.g. in research, administration or 
businesses). Data protection, security and transparency are fundamental to create trust for 
data altruism mechanisms. We commit ourselves to this approach with our Principles of 
Trust and Transparency With regards to the DGA we encourage to reconsider if 
comprehensive administrative requirements (registers on Member State and EU level, 
extensive registration with the competent authority, transparency requirements, monitoring, 
etc.) could be reduced. Data altruism organizations which are supposed to operate on a not-
for-profit basis are already subject to the accountability requirements of the GDPR and the 
supervision of competent data protection authorities. This double deontology might 
disincentivize data controllers processing personal data in the interest of a data subject for 
altruistic purposes. Efforts by entities, including enterprises, to establish a body of data in 
Europe that can be shared, contributed to or re-used primarily by non-profit entities should 
also be enabled by the DGA. 
 
 
 

5. EUROPEAN DATA INNOVATION BOARD 
 
A European Data Innovation Board in the form of a European Commission Expert Group can 
help the smooth implementation of the DGA, in particular ensuring for a coherent approach 
with regards to the re-use of sensitive public data in the Member States, and to prioritise 
relevant international and European standards for use in data sharing. The Impact 
Assessment to the DGA highlights that technical difficulties are an important barrier to data 
sharing in Europe. As such, we stress that technical solutions and standardisation should be 
the basis to achieve better data interoperability and portability. We reiterate that open 
standards and open source technologies can contribute greatly to enhancing 
interoperability and portability and provide solutions to some of the pertinent technical 
difficulties to data sharing.  
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This approach should be industry-driven and take into account developments at 
international level. The current language in the DGA on the composition of the Expert Group 
does, however, not suggest strong industry involvement in the European Data Innovation 
Board, but rather leaves it open for stakeholders and relevant third parties and 
“representatives of data spaces” to be invited on an ad-hoc basis. We recommend 
strengthening industry involvement in the provisions and to reference the need for close 
cooperation with European and international standardisation bodies, including fora and 
consortia such as OASIS or W3C. Lastly, the EU Multi-Stakeholder Platform for ICT 
Standardisation, and by extension the EU Rolling Plan for ICT Standardisation are important 
stakeholder-driven standardisation communities that can contribute to advising on the 
relevant standards to achieve the objectives of the DGA, including European data spaces.   
 
Lastly, the European Data Innovation Board should be open and inclusive to any companies 
operating in Europe, for the purposes of advising the Commission on relevant (cross-) 
sectoral standards that can reduce technical barriers to data sharing in a time efficient way. 
Structures, processes and responsibilities should be clear to all interested parties. 
Respective information should be made publicly available to encourage a continuous 
dialogue among all stakeholders. 
 
 
 
 
 


